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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliam A Pope, Il, issued on August
14, 1995, following an evidentiary hearing.' The |aw judge
affirmed an order of the Adm nistrator, on finding that

respondent had violated 14 C.F.R 91.123(a) and 91.13(a).? The

The initial decision, an excerpt fromthe hearing
transcript, is attached.

2§ 91.123 provi des:
6655
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| aw j udge, however, reduced the Admnistrator's 30-day proposed
suspension to 20 days, a reduction the Adm ni strator has not
appeal ed. W deny the appeal.

Respondent was the pilot and sol e occupant of a Cessna 441
Conquest Il he was flying from Colunbia, SC to Wnston-Salem NC.

A Greensboro, NC, air traffic controller, Stephen Sw nehart,
testified (and there was no di spute) that he cl eared respondent
to descend to and naintain 7,000 feet. According to M.

Swi nehart, he was perform ng other duties when respondent, sone
short time later, called to verify his clearance.® M. Sw nehart
noti ced that respondent had descended past the cleared altitude
of 7,000 feet to 5,800 feet.

The controller did not notify respondent that he had
deviated from his cl earance, having believed, according to his
testinmony at the hearing, that respondent already knew. M.

Swi nehart proceeded to give respondent a clearance to 4,000 feet.

At the tinme the controller noticed the deviation on his radar
screen, he testified that respondent's aircraft had only 1 and
1/2 mles horizontal and 200 feet vertical clearance from another
(..continued)

(a) When an ATC [air traffic control] clearance has been

obtained, no pilot in command may deviate fromt hat

cl earance, except in an energency, unless an anended

cl earance i s obtai ned.

8§ 91.13 Carel ess or reckless operations.
(a) Aircraft operations for the purpose of air navigation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

%The transcript entered in evidence contains no tines.
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aircraft, but that they were proceeding in diverging directions
and the other aircraft had respondent in sight.*

Respondent, in his defense, stated that the aircraft had had
problenms with its altitude preselector in the past. He further
testified, however, that he had seen no problemwth it on that
trip. Tr. at 60, 62. He also testified that he had not reached
7,000 feet when he received the clearance to descend to 4, 000.

He stated that, with the preselector set to 7,000, he would have
recei ved aural and visual warnings if he had deviated as all eged,
and that there were no such warnings.”®

The | aw judge, faced with conflicting accounts, found M.
Swi nehart to be "a conpletely reliable witness.” Tr. at 102.

The | aw judge rejected, as unsupported, respondent's claim of
altitude preselector malfunction, while at the sanme tine noting
respondent’'s own inconsistent testinony on this point, and he
noted the | ack of evidence that respondent's altineters, his
transponders, or any ATC equi pnent had mal functioned. The |aw

j udge comment ed:

Respondent testified instead that he did not descend bel ow

“Thus, he stated, he did not need to take preventive action.
(Standard separation is 3 mles horizontal and 1,000 feet
vertical.)

®The Administrator also introduced a tape of the
conversations between respondent and M. Sw nehart. According to
M. Swi nehart, respondent, when told of the 7,000 foot clearance,
answered "I'msorry." Respondent, in contrast, clains that his
answer was "9 whiskey charlie.” (Hs aircraft's nunber was
NA8OWC.) The law judge |istened to the tape and concl uded t hat
respondent had said "I'"msorry," but stated that he would not
consider it an adm ssion against interest. Tr. at 35, 96.
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7,000 feet until after he had verified the previous 7,000
foot clearance and received a new cl earance to 4,000 feet.
O her than saying that he set his altitude preselector to
7,000 feet he did not say how he knew what his altitude was
when he asked for verification of the first clearance to
7,000 feet, which he admts to having received and

acknow edged. Based upon his testinony it is unclear as to
whet her or not he actually knew or how he knew what his
altitude was when he asked air traffic control for
verification of its [sic] clearance, even assum ng that
verification was the reason that he asked ATC to repeat the
earlier clearance.

Id. at 101. The law judge specifically found that, when
respondent asked ATC to verify his clearance, he was already
1,200 feet below his assigned altitude, and that the further
clearance to 4,000 feet was given at that tine. Tr. at 102.

On appeal, respondent reiterates argunents nmade to and
rejected by the | aw judge, and we see no grounds to reverse his
decision. The |law judge had the opportunity to observe the two
W t nesses, and respondent has offered no reason to overturn the

| aw judge's credibility analysis. Admnistrator v. Smth, 5 NITSB

1560, 1563 (1987).

Respondent offers new evidence not presented to the | aw
judge, and the Adm nistrator has asked that it, and two docunents
attached to respondent’'s brief, be stricken. W agree.

Respondent had the opportunity to present all this nmatter at
trial and failed to do so. He has offered no adequate reason for
that failure. Disagreenent or dissatisfaction with counsel is

not sufficient basis. Admnistrator v. Brown, 6 NITSB 1339

(1989). Wile our |law judges and the Board give great |eeway to
pro se respondents, this | eeway does not extend to waiving basic

procedural requirenents, nor does the situation before us conpel



5
remand for a new trial (as respondent urges) on due process
gr ounds.

Even were we to consider all respondent's new clains, they
do not warrant reversal of the |aw judge's decision.
Respondent' s equi pnent-related clains remai n unsupported. Even
the work order he submts proves only that the transponders were
removed 4 nonths after the incident, not that the aircraft's
instrunments sent incorrect altitude information to ATC on the
date in question and that the aircraft was actually above 7,000
feet but showed at 5,800 feet on the ATC radar. Simlarly,
nei ther respondent's report of conversations with FAA personnel,
i ncluding during the informal conference, nor his report of other
conversations with attorneys and pilots are persuasive evidence
that, on Decenber 14, 1992, respondent did not descend bel ow his

assi gned altitude.®

®Respondent's argunents that the |aw judge shoul d not have
read the transcript before he listened to the tape, and that the
transcript was unreliable because it was prepared by an ex-
girlfriend, are also unconvincing. It also does not appear, as
respondent argues, that the position of the two aircraft required
the controller to issue a safety alert. (Respondent is
apparently suggesting that the controller's testinony is not
reliable because, if the events actually occurred as he
testified, he would have issued a safety alert.) The aircraft
were noving in opposite directions and the other aircraft had
respondent in sight.
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ACCORDI NGY, IT I S ORDERED THAT:
1. The Admnistrator's notion to strike is granted,
2. Respondent's appeal is denied; and
3. The 20-day suspension of respondent's airman certificate shal

commence 30 days after service of this order.’

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT and
GOGLI A, Menbers of the Board, concurred in the above opinion and
order.

'For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to 14 C.F. R 61.19(f).



